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India Tax and Regulatory scenario



Tax and Regulatory Scenario In India

* Very wide ambit of information tracking and
compliance monitoring

* For Residents — exposure to global taxation

* For Non Residents — exposure to taxation if not
planned properly

* |ntroduction of Place of Effective Management as test
of residency for Corporates

e Likely introduction of General Anti avoidance rules next
year.

e Extensive combat against “Black Money” — Income
Disclosure scheme and tracking of expenses by
requirement to furnish Permanent Account Number at
each stage.
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Tax and Regulatory Scenario In India
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IT Officer arrested red-handed by CBI IDS PROVES A SUCCESS

Income Declaration Scheme (IDS) of the Govt
of India has proven to be a fruitful exercise.
Some important facts about the scheme

m Scheme duration: June 1 to Sept 30, 2016

= Toul T §5,250 = Decarations 64,275

amount
declared: crore

m Tax revenue expected: ® Tax slab for declaration:
T 29,362.5 crore 45%

m Payment of tax: In three installments by Sept 30, 2017
Source: Central Board of Direct Taxes (CBDT) KBK graphics
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FEMA — Overview of Residential Status

* A Person can be Resident (R) or Non Resident
(NR) under both FEMA & |. Tax Acts

e A Person can be Resident under one of the Acts &
Non Resident under the another

e Section 2(v) of FEMA
e Capital and Current Account transactions




FEMA — Person Resident in India

e S.2(v)" person resident in India" means-

* (i) a person residing in India for more than one hundred and eighty- two days
during the course of the preceding financial year but does not include-

* (A) a person who has gone out of India or who stays outside India, in either
case-
— (a) for or on taking up employment outside India, or
— (b) for carrying on outside India a business or vocation outside India, or

— (c)for any other purpose, in such circumstances as would indicate his intention to
stay outside India for an uncertain period;

* (B) a person who has come to or stays in India, in either case, otherwise than-
— (a) for or on taking up employment in India, or
— (b) for carrying on in India a business or vocation in India, or

— (c) for any other purpose, in such circumstances as would indicate his intention to
stay in India for an uncertain period;




FEMA — Important concepts

S. 2(v) " person resident in India" means — (con’t)
» (i) any person or body corporate registered or incorporated in India,

 (iii) an office, branch or agency in India owned or controlled by a person
resident outside India,

e (iv) an office, branch or agency outside India owned or controlled by a person
resident in India

S. 2(w) " person resident outside India" means a person who is not resident in
India
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FEMA — Important concepts

*  “Non-Resident Indian" (as per FEMA Notf. 5) means a person resident outside
India who is a citizen of India or is a Person of Indian Origin (PIO)

* Thus, Non Resident Indian (NRI) means an Indian Citizen or PIO who has gone
out of India or who stays outside India, in either case

» for or on taking up employment outside India, or

» for carrying on outside India a business or vocation outside India, or

» for any other purpose, in such circumstances

» as would indicate his intention to stay outside India for an uncertain period.

 “Person of Indian origin" (as per FEMA Notf. 5) means a citizen of any country
other than Bangladesh or Pakistan, if

a) he at any time held Indian passport; or

b) he or either of his parents or any of his grand- parents was a citizen of India
by virtue of the Constitution of India or the Citizenship Act, 1955 (57 of
1955); or

c) the person is a spouse of an Indian citizen or a person referred to in sub-
clause (a) or (b)

<



FEMA — Important concepts

» S. 2(e) “capital account transaction" means a transaction which alters the assets or
liabilities, including contingent liabilities, outside India of persons resident in India
or assets or liabilities in India of persons resident outside India, and includes
transactions referred to in sub- section (3) of section 6

e S.2(j) “current account transaction" means a transaction other than a capital
account transaction and without prejudice to the generality of the foregoing such
transaction includes,-

(i) payments due in connection with foreign trade, other current business,
services, and short- term banking and credit facilities in the ordinary course of
business,

(ii) payments due as interest on loans and as net income from investments,

(iii) remittances for living expenses of parents, spouse and children residing
abroad, and

(iv) expenses in connection with foreign travel, education and medical care of

parents, spouse and children
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Facilities under FEMA for NRIs

Maintenance of bank accounts in India.

Investment in shares / convertible debentures of Indian companies under
Foreign Direct Investment Scheme on repatriation basis,

Investment in shares / convertible debentures of Indian companies under
Portfolio Investment Scheme on repatriation basis.

Investments on non-repatriation basis out of funds in NRO A/c. or through
inward remittances.

Investments in immovable properties in India (excluding farm house,
agricultural land or plantation)

Renting of immovable property is permitted provided rent is credited to
NRO / NRE / FCNR account

NRIs cannot open a new PPF account though they can continue to deposit
into an existing account. Further, they cannot apply for extension beyond
the maturity period.
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Overview of Income Tax Provisions and important
issues to be aware



Residential Status under Income tax

 S.6(1) Basic conditions for individuals
— Physical presence test of 182 days, or

— Physical presence test of 60 days in a financial year & 365 days or more in preceding 4
years to the subject previous year (on an average 92 days over 4 preceding years)

— Exception in case of citizens going abroad for employment or for an employment as a
member of crew of an Indian ship

— NRI/PIO (on visit to India) as defined under Expln. to S.115C(e) — a restricted meaning
 S.6(6) Not ordinarily Resident if Individual is
— Non resident in India for 9 out of 10 previous years or

— his stay in India is less than 730 days in 7 preceding years (on an average 104 — 105 days
over 7 preceding years)

 S.6(3) ACompany is said to be resident in India in any previous year, if :
— Itis an Indian company; or

— Its Place of effective management in that year is in India.

e Other Assessees are resident if management & control is in India even Partial management
and control will be sufficient for this purpose

* Returning persons who were in employment are not included in the exception to S.6(1)
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Other important Tax aspects

* \Very strict implementation of Transfer Pricing Provisions by
the Indian tax department resulting in substantial addition in
disclosed income for various Multinational entities

* Likely introduction of General Anti Avoidance Rules will
further give powers to tax department to look through or
disregard transactions which are not permissible or justifiable
or entered into for only tax benefits and lacks commercial
substance.

* Introduced ad hoc levy on payment for online advertisement
paid by an Indian resident / corporate to overseas entities —
one of the first countries to introduce such a levy — popularly
referred as Google tax




Disclosure required for Resident Indian while filing the

Return of Income

* In case of foreign assets and income, disclosure is required in Schedule FA of
Income Tax Return of the following:

Any asset held outside India as beneficial owner or otherwise
Financial interest in any entity located outside India

Signing authority in any account located outside India

Details of Immovable Property located outside India

Details of trusts created outside India in which the person is settlor,
beneficiary or trustee

Income from any source outside India. It is required to be offered to tax in
India and the schedule in the ITR form in which it is included is to be
mentioned




POEM — Possible tax impact

Possible tax implications if a foreign company becomes resident in India due to its POEM being India:

» Global income including active overseas income taxable at a higher rate of 40% in India (plus applicable
surcharge and cess)

» Not eligible to adopt special presumptive tax regime applicable for business income of a non-resident from
business of exploration of mineral oils (i.e. section 44BB where 10% of gross revenue is considered as
income). Hence, maintenance of tax books of accounts compulsory. Applicability of MAT" provisions - to be
examined further in view of proposed explanation in Finance Bill 2016

» Transfer Pricing regulations may apply to all transactions with associate entities overseas as global income
is taxable

» Such Overseas entity could also be subjected to domestic withholding tax obligations.

Dividend from downstream foreign subsidiary will be taxed at 40% (plus applicable surcharge and cess)
without underlying tax credit and concessional tax rate of 15% (only Indian companies eligible)

» There are certain tax exemptions / incentives which may apply only to Indian company (and not to a
domestic / resident company), illustratively, capital gains exemption for transfer between 100% subsidiary
and its holding company if the transferee is an Indian Company

» Intax treaties like India — USA, trigger of dual residency may result in denial of treaty benefit. Under BEPS,
trigger of dual residency requires competent authorities to resolve treaty residency issue through mutual

agreement
*tax @ 18.5 % (plus applicable surcharge and cess) on book profits is payable, if the tax calculated under net income basis is less than 18.5 ock prM
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Few Aspects to Ponder for NRIs



Aspect to Ponder

* |f recently became NRIs — maintain proper details to
prove physical presence outside of India and proper
documentation of income earned while being NRI.

* Ensure no recurring income ( except investment
income) is earned in India and only to have NRE/ NRO
bank accounts

* Overseas assets to be properly owned through
appropriate structures if intent is to return to India and
become resident at some point

* |ndian assets and Investments to be fully disclosed and
appropriately structured in compliance with FEMA and
Income tax Act.
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Few Aspects to Ponder for Resident Indians



Few aspects for Resident Indians

 Ensure complete and proper disclosure of foreign
assets if any made.

* Black Money Act has very wide provisions and
can look back at past 16 years and cover all of
them in its ambit.

* To seek proper advice while deciding to Invest
abroad keeping in view FEMA and Tax provisions
and Ceilings

* Ensure no signing or management rights for
overseas entities / Bank accounts is retained with

residents.
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